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PETI TI ONER
WESTERN | NDI A PLYWOOD LTD.
Vs.
RESPONDENT:
SHRI. P. ASHOKAN
DATE OF JUDGVENT: 19/ 09/ 1997
BENCH

S.B. MAJMUDAR, B. N. KI RPAL

ACT:

HEADNOTE

JUDGVENT:
THE 19TH DAY OF SEPTEMBER, 1997
Present:
Hon' bl e M. Justice S.B: Mj nudar
Hon’ blle M. Justice B:N Kirpal
A.S. Nanbiar, Sr. Adv., M. Shanta Vasudevan and P.K
Manohar, Adv. with for the Appell ant
Manoj Swarup, Ms. Lalita Kohli, Adv, for MS. Manoj Swarup &
Co., Adv. for the Respondent.
JUDGMENT
The foll owi ng Judgenent of the Court was delivered.
JUDGMENT
Kl RPAL, J.

The sole question which arises for consideration in
this appeal is whether the respondent, who is an enpl oyee of
the appellant, can claim danages from the appellant on
account of the injury suffered by himduring the course of
enpl oyment when he was already received the benefit under
the provision of the Enpl oyees State | nsurance Act
1948(herein after referred to as the "ESI Act’.

Briefly stated the facts are that the appellant is a
conpany owning and operating a plywod factory. The
respondent, who was working wth the conpany, nmet with an
acci dent when he was feeding the DAP conmpound into. the
roller mll by pushing it with his own hand. As a result of
this acci dent one of his hands was anmput at ed.
Not wi t hst andi ng the accident, the appellant allowed the
respondent to continue in its service w thout any reduction
in remuneration.

The ESI Act was applicable to the enployee of the
appel | ant conpany, including the respondent. After the
aforesaid accident a claim was maid thereunder and as a
result thereof the disabled benefit of Rs. 260/- per nonth
on account of permanent/partial disablenent was ordered to
be paid to the respondent. This decision of the enpl oyees
State Insurance Corporation to pay the said amount was not
chal | enged. It is the case of the appellant that besides
this benefit under the ESI Act, the nmedical expenses for the
treatment of the respondent received the best nedica
treatnent available in that area.

VWile still in service the respondent filed OP No. 108
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of 1981 in the Court of Subordinate Judge, Teilicherry,
under Order 33 Rule 1 of the Code of Gvil Procedure,
seeking Perm ssion of the Court to allowhimto file a suit
agai nst the appel l ant herein for Rs. 1,50, 000/ - as
conpensation for the injuries sustained by himon a account
of the aforesaid accident which had taken place in April
1980. This application was opposed by the appellant herein
inter alia, on the ground that it was liable to be dism ssed
under Order 33 Rule 5 (d) and (f) of the Code of Cvi
Procedure, in view of the provision of Section 53 of the ESI
Act, which barred the receiving or recovery of any
conpensati on or damages by an enpl oyee under any |aw ot her
than the Enployees State Insurance Act. This Contention of
the appel |l ant was uphel d and the Subordi nate Court di smi ssed
the said application of the respondent.

The respondent thereafter field an appeal before the
hi gh Court of Keral a. A division Bench of the Hi gh Court
doubted” the correctness of an earlier Bench the correctness
of an 'Decision on the sane question and, consequently, the
case was referred to a full Bench. The Full Bench
consi sting of three |learned judges held t hat t he
provi si ons of Section 53 and 61 of ESI Act did not bar an
action by an injured enployee under tort for conmpensation
agai nst the enployer. 1t accordingly allowed the appeal and
directed the application of the trial court on nmerits Oder
33 Rule 1 to be decided by trial <court on nerits and in
accordance with law. Hence this appeal by special |eave.

It was subnitted by M. Nanmbiar, |earned seni or
counsel for the appellant, that the Enployees State
Insurance Act is a self contained code and the insured
Enpl oyees, like the respondent, are entitled to the benefit

in case of injury suffered under the provisions of the ESI
Act and such enployees in the case of an Enpl oynent injury
are debarred from making any claim under any other act or

| aw. In this connection our _attention was drawn to the
rel evant provisions of the ESI Act. M. Manoj | Swarup,
| earned counsel for the respondent, on the other hand,

submitted that Section 53 should be constructed in such
away that an aggrieved enployee is able to receive adequate
conpensation on account of the injury which-is sub stained
by him It was contended that the amount whi ch was paid
under the ESI Act could be regarded as an —adequate neasure
of damages suffered by the respondent and, therefore,
Section 53 should not be constructed in such away as to
prevent an enployee from bringing about an action intort.
In the alternative it was subnmitted that this court, in
exercise of its jurisdiction under Article 136 of the
constitution, should not interfere in the present case.

There are only three provisions of the ESI. which are
rel evant for the present case . Section 2(8) defines the
term’ enpl oynment injury’ and reads as follows:

"Enpl oynent injury" neans perennia

injury to an occupational disease

arising out of and in the course

of his Enpl oynent , bei ng an
i nsurabl e enploynment whether the
acci dent occurs or t he

occupati onal diseases is contracted

within or outside the territoria

limts of India.

The two other sections wth which we are concerned in

this case are Sections 53 and 61 which are foll ows:

"53. Bar agai nst receiving or

recovery of conpensation on damages

under any other |aw - An insured
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person or his depends shall not be
entitled to receive or recovery
whet her from the enployer of the
i nsured person or from any other
person, any compensation or damages
under the W rknmen' s Conpensation
Act, 1923 (8 of 1923) of any other
law for the tine being in force or
ot herw se, in respect of an
enpl oyment injury sustained by the
i nsured person as an enpl oyee under

this Act.
61. bar of benefits wunder other
enactments: - \Wen a. person is

entitled to any of the benefits

provided by this Act, he shall not

be entitled to receive any simlar

benef.i t adm ssibl e under t he

provi'si ons of any other enactnent."

The ' _aforesai d provi sions have been construed by
di fferent courts including this Court. M. Nanbi ar first
relied upon the decision of the Karnataka H gh Court in K 'S.
Vasantha and Os. Vs. Karnataka State Road Transport
Corporation [(1982) F 60 FJR 118] wherein it was held, while
constructing Section 53 of the ESI Act, that where worknen
travelling to work on a transport provided by the enpl oyer
had suffered injury by an accident caused to-the vehicle, it
amounted to enploynment injury and Section 53 was a bar to
any claim by the ‘insured under —any other ‘law or the
Wor kmen’ s Compensation Act, 1923. Their renmedy, it was
held, was only to claimconpensation or danages fromthe
Enpl oyees State |nsurance Corporation. To the sane effect
is the judgement or the Madras Hi gh Court in the case of
Mangal amma and O's. Vs. Express Newspapers Ltd. and Anr.
[AIR 1982 nmdras 223]. Whil.e ~constricting Section 53 the
Madras High Court held that the object of Section 53 of the
Act was to save the enployer fromfacing nore than one claim
inrelation to the sanme accident. In Annapurna and Os. Vs.
CGeneral Manager, Karnataka State Road Transport Corporation
Bangal ore and Ors. [1984 lab. |.C ‘Journal 1355] a Division
Bench of the Karnataka high Court followed its earlier
judgenent and reiterated that Section 53 created a bar to
the recovery of Conpensation under any other law in cases
where the insured person had received an enpl oynent i njury

M. Swarup, however, relied on the decisionin the case
of Hi ndustan Aeronautics Ltd. Vs. P. Venu Perumal -and Anr.
[Air 1972 Mysore 255]. It was held by the Mysore H gh Court
that the right to sue wunder the Mtor Vehicles Act
originates from the substantive Ilaw, nanely, the law of
tort. This | aw was not an enactnent and, consequently, the
provisions of Section 61 of the ESI Act coul d not-prohibit
an enployee frommaking a claim under section 110 of the
Mot or Vehicle Act claimng danages on account of injuries

suffered in an accident. Through the observations in the
sai d judgenent do support the submission of M. Swarup but
the High Court did not consider in that case the

applicability and effect of Section 53, wth whhich are
concerned here.

The position wth regard to the claimof an enpl oyees
against his enployer on his suffering an enploynent injury
now stands settled with the decision of this Court in A
Trehan Vs. Associated Electrical Agencies and Anr.[(1996) 4
SCC 255]. In that case Trehan, who was an enpl oyee of the
Respondent, received injuries on his face while he was
carrying out repairs of a television in the course of his
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enpl oyment as a result of which he lost vision in the |eft
eye. After receiving the benefit fromthe Enpl oyees’ State

I nsurance Corporation under the ESI Act he served a notice
on the respondent demanding Rs. 7 lacs as conpensation of
Rs. 1,06, 785/ -. The enpl oyer objected to the maintainable
of the sanme and relied upon Section 53 of the ESI Act. The
Conmi ssi oner overrul ed the enpl oyer’s objection and fol |l owed
the judgenent of the Full Bench of the Kerala Hi gh Court in
the present case and observed that ESI being a welfare
| egislation, the Parlianent could not have intended to
create a bar against the worknen cl aim ng nore advant ageous
benefit under the Wrknen's Conpensation Act. The single
judge of the High court dismssed the wit petition filed by
the enpl oyer but the Division Bench, in appeal, held that in
view of the bar created by Section 53, the application for
conpensation filed by Trehan was not rmaintainable. The
Court anal ysed the provisions ~of Section 53 of the Act and
observed at page 260 as foll ows:

"!In/ the background and context we

have to consider the effect of the

bar created by Section 53 of the

ESI Act. Bar is against receiving
or recovering any conmpensation or
damages under the Wor kmen’ s

Conpensation Act ~or any other |aw
for the tine being in force or
ot herw se in respect of an
enpl oyrment injury. The bar is
absolute as can seen fromthe use
of the word’ s shall not be entitled

to receive or recover,  "wheather
fromthe enployer of the insured
person or from other person", "any

conpensati on or dammges" and "“under
the Wirkmen’' s conpensation Act,
1923 (8 of 1923) or, any other |aw
for the tine being in force or
ot herwi se". The words "enployed by
the 1legislature" are clear and
unequi vocal . When such a bar  is
created in clear and express terns
it woul d neither be perm ssible nor

pr oper to i nter a di fferent
intention by referring to t he
previ ous hi story of t he
| egi sl ation. That woul d anmpunt to
bypassi ng the bar and defeating the
obj ect of the provision. In view

of the cl ear | anguage of the

section we find no justification in

interpreting or constructing it as

not taking away the right of the

wor kman who is an insured person

and an enployee under the ESI Act

to claim conpensation under the

Wor knmen’ s Conpensation Act. W are

of the opinion that the H gh Court

was right in holding that the view

of the bar created by Section 53 of

the application for conpensation

filed by the appellant wunder the

Wor knen’ s Conpensation Act was not

mai nt ai nabl e. "

The judgenent wunder appeal in the present case of the
Ful | bench of the Kerala H gh Court was considered and it




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 6

was observed that "we cannot agree wth sonme of the
assunption and observations made by the Kerala H gh Court.
Moreover, the Kerala High Court has taken that view w thout
referring to and considering the effect of the clear and
express words used in that section.”

In view of the aforesaid observations in Trehan’s case,
with which we respectfully agrees, it is clear that the
respondent could not make a claimfor damages. Section 53
disentitles an enployee who wads suffered an enploynent
injury from receiving conpensation or damages under the
Wor kmen’ s Conpensation Act or any other law for the tine
being in force or otherwise. The use of the expression "or
O herwi se" would clearly indicate that this section is not
limted to ousting the relief clainmed only under any status
but the workings of the section are such that an insured
person would not be entitled to make a claimin Torts which
has the force of |aw under the ESI Act. Even though the Esi
Act is a beneficial |egislation the Legislature had throught
it fit to prohibit~ an insured person from receiving or
recovering conpensation or danmages  under any other |aw,
i ncludi ng- Torts, in cases where  the injury had been
substained by himis an enpl oynent injury.

The ESI Act has been enacted to provide certain
benefits to the case of sickness, maternity and enpl oynent
injury and make provisions in respect thereof. Under this
Act contribution is nmade not only by the enployee but al so

by the enployer . The claimby the enployer against the
enpl oyer where the rel ationship of the enpl oyer and enpl oyee
exi sts were meant to  be governed by the ESI Act alone. It

is precisely for this reason that the Madras High Court in
Mangal amma’ s case (supra) had observed that the object of
Section 53 of the ESI Act was to save the enployer from
facing nore than one claimin relation to the same acci dent.
This, in our opinion, is the correct reading of the said
provi si on. This being so the claimof the ESI Act, the
trial court was right in dismssing the application under
O der 33 Rule 1 of the Code O Civil Procedure.

The provision in law being clear and concluded by the
decision of this Court in Trehan's case (supra) we see no
justification for the Court not exercising its jurisdiction
counsel . The incorrect decision on a point of 1aw of the
H gh Court has to be corrected.

During the course of hearing it had been argued that
Section 53 should not be constructed in such away that an
i nsured person cannot rise a claimagainst-a third party in
the event of his suffering an enploynent injury. It was
submitted that though qua the enployer only one remedy may
avai |l abl e, namely, wunder the ESI Act but as far as third
persons are concerned Section 53 cannot taken up  as a
defence to an action intort ina claimbeing mde for
danages because the ESI Act creates certain rights as a
result of the enploynment qua the enployer and has no

application as far as third parties are concerned. |In this
"enploynment injury’ in Section 53 relates to a clai mwhich
is relatable to the enploynent of the insured person with
hi s enpl oyer.

In our opinion, though there is considerable force in
the said submission but it is not necessary for the decision
of the present case the claim which was sought to be made
was not against the third party but against the third party
but against the enployer itself. Perhaps this question nmay
require considerable in an appropriate case.

For the aforesaid reasons this appeal is allowed. The
judgenent of the H gh Court is set aside that of the tria
court dismssing the respondent’s application under O der 33
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Rule 1 of the
will be no order

Code of Civil
as to costs.

Procedure is restored.

There




