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IN THE NATIONAL COMPANY LAW TRIBUNAL 

COURT No. 1, MUMBAI BENCH  
 

CP (IB)-3000/MB/2019 

 

Under Section 7 of the Insolvency and 

Bankruptcy Code, 2016 

In the matter of 

IDBI Bank Limited 

… Petitioner/ Financial Creditor 

vs. 

Wizcraft International Entertainment 

Private Limited 

… Respondent/Corporate Debtor 

 

Order Pronounced on: 10.05.2021 

Coram: 

Smt. Suchitra Kanuparthi, Hon‘ble Member (Judicial) 

Sh. V. Nallasenapathy, Hon‘ble Member (Technical) 

 

Appearance: 

For the Petitioner: Adv. Siddharth Barua, Adv. Ruturaj Bankar 

For the Respondent: Adv. Vinay Shukla, CS Prashant Thakre 

 

Per: Suchitra Kanuparthi, Member (Judicial) 

ORDER 

1. The Petitioner/ Financial Creditor viz. „IDBI Bank Limited‟ (hereinafter 

as “Petitioner”) has filed this present Petition under Section 7 of the 

Insolvency and Bankruptcy Code, 2016 read with Rule 4 of the 

Insolvency and Bankruptcy (Application to Adjudicating Authority) 

Rules, 2016 (hereinafter as “Rules”) in the capacity of “Financial 
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Creditor” by invoking the provisions of Section 7 of the Insolvency and 

Bankruptcy Code, 2016 (hereinafter as “Code”) against „Wizcraft 

International Entertainment Private Limited‟ (hereinafter as „Corporate 

Debtor‟). 

 

2. In the requisite Form, the total principal amount of debt disbursed 

under the Facility Agreements was Rs. 56.70 Crores. The total amount 

in default due to Financial Creditor by the Borrower with respect to the 

Financial Facility is Rs. 60,39,87,991.41/- as on June 01, 2019. 

 

Brief facts of the Petition: 

 

3. The Petitioner had granted financial debt to the Great Indian Nautanki 

Company Private Limited (Borrower) under a term loan of Rs. 35 

Crores, cash credit limit of Rs. 2 Crores, bank guarantee of Rs. 4 Crores 

vide Sanction Letter dated 24.06.2009. Subsequently, another Term 

Loan of Rs. 12 Crores was sanctioned and Bank Guarantee was reduced 

from Rs. 4 Crores to Rs. 1 Crore vide Sanction Letter dated 

24.02.2010. Further, a loan cum Hypothecation Agreement dated 

26.06.2009, 25.02.2010 and 03.01.2013 were executed between 

Borrower and Lender. The total Principal Amount of debt disbursed 

under Facility Agreement was of Rs. 56.70 Crores. The additional 

facility of Rs. 6.70 Crores (LC- Capax- Rs. 5 Crores sublimit of 

LC/TCBG) (5 Crores, LER-Rs. 1.70 Crores) was sanctioned vide 

Sanction Letter on 28.12.2012. Pursuant to this, the Petitioner 

disbursed a Term Loan of Rs. 47 Crores, Cash Credit of Rs. 2 Crores, 

Bank Guarantee of Rs. 1 Crore, TCBG limit of Rs. 5 Crores and LER of 

Rs. 1.70 Crores. The Corporate Debtor had issued an unconditional and 

unrecoverable Corporate Guarantee dated 26.06.2009, 25.02.2010 and 

14.01.2010 and undertook to pay forthwith upon demand without any 

demur all amounts payable by the Borrower under the Facility 

Agreement. The Corporate Debtor/ Corporate Guarantor executed a 

Guarantee Agreement dated 25.02.2010 in favour of the Petitioner. The 
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Guarantee Agreement at Clause 21 envisaged that the guarantee shall 

be a continuing one and shall remain in full force and effect till such 

time the Borrower repays in full the loan together with interest, 

liquidation damages, cost, charges and all other monies that may time 

to time become due and payable and remain unpaid to the bank under 

the agreement.  

 

4. On 14.11.2014, the Corporate Debtor failed to pay the instalments and 

interests payable under the terms of Facility Agreement. The Petitioner 

recalled the financial facilities and demanded the payment of Rs. 

39,43,32,818.08/- as on 14.11.2014. the Petitioner invoked the 

guarantees calling upon and demanding the Corporate Debtor to pay 

the amount of Rs. 39,62,61,265.06/-. 

 

5. The first set of default is on July 9th, 2014. List of documents attached 

to the Petition are as follows: 

1) Notice dated November 14, 2014 sent by the IDBI Bank Limited to 

the Borrower recalling the Financial Facility and for the payment of 

outstanding dues under the Facility Agreement in view of the 

defaults committed by the Borrower under the Facility Agreement is 

annexed here to and marked as Annexure-11. 

2) Notice dated December 8, 2014 sent by IDBI Bank Limited to the 

Corporate Debtor invoking the Guarantees furnished by the 

Corporate Debtor to IDBI Bank demanding that the Corporate 

Debtor pay forthwith the Guaranteed Sums is Annexed hereto and 

marked as Annexure-12. 

3) Notice dated November 29, 2014 under section 13(2) of the 

SARFAESI Act, 2002 by the Financial Creditor to the Managing 

Director of Borrower and mortgager and the Corporate Debtor being 

the promoter and guarantors of the Borrower calling upon them to 

pay a sum of Rs. 39,43,32,818.08 as on November 14, 2014 and 

with further interest with effect from November 15, 2014 until 
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realization of payment failing which IDBI shall be entitled to enforce 

its security interest and takeover the possession and/or 

management of secured assets is annexed as Annexure-13. 

Thereafter, the symbolic possession of the assets was taken over by 

IDBI on July 2, 2018 and the publication of the possession notice 

was made on July 7, 2018. 

4) Letter dated August 25, 2017 by the Financial Creditor to the 

Corporate Debtor stating that if the payment under the Guarantees 

are not cleared then the Financial Creditor would be constrained to 

initiate steps under the Insolvency and Bankruptcy Code 2016 and 

the letter dated September 27, 2017 from the Corporate Debtor to 

the Financial Creditor requesting the Financial Creditor not to initiate 

any action under the Insolvency and Bankruptcy Code, 2016 and 

provide the Corporate Debtor an opportunity to present a plan that 

is acceptable to the Financial Creditor. True copies of the letters 

dated August 25, 1017 and September 27, 2017 is annexed hereto 

and marked as Annexure-14. 

5) True copy of the stand alone Financial Statements for the Corporate 

Debtor for the period 01/04/2017 to 31/03/2018 is annexed hereto 

and marked as Annexure-15. 

6) True copy of the Written Statement filed by the Corporate Debtor 

before the Debt Recovery Tribunal is annexed hereto and marked as 

Annexure-16. 

 

6. The default of the Corporate Debtor can be evident from the following 

documents: 

i. Statement of Accounts maintained by the Financial Creditor in 

respect of the Corporate Debtor; 

ii. Annual Report of the Corporate Debtor for Financial Years 2016-17 

and 2017-18; 

iii. The Guarantees issued by the Corporate Debtor to the Financial 

Creditor guarantying the payment obligations of the Borrower 
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under the Facility Agreements in the case of default in payment of 

the same by the Borrower; 

iv. Copies of the Facility Agreement between the Financial Creditor 

and the Borrower; 

v. Letters dated November 14, 2014 sent by the IDBI to the Borrower 

recalling the Financial Facility and demanding the payment of the 

outstanding dues Rs. 39,43,32,818.08 (Rupees Thirty-Nine Crore 

Forty-Three Lakh Thirty-Two Thousand Eight Hundred Eighteen 

and Paise Eight only) under the Facility Agreement because of the 

failure of the Borrower to pay the instalments, interest and other 

monies owned by the Borrower to the Financial Creditor and 

payable under the terms of the Facility Agreements. 

vi. The classification of the account of the Borrower as a Non-

Performing Assets as on July 29, 2014. 

vii. Notice dated November 29, 2014 under Section 13(2) of the 

Securitisation and Reconstruction of Financial Assets and 

Enforcement of Security Interest Act [―the SARFAESIAct‖], to the 

Borrowers by the Financial Creditor to the Managing Director of 

Borrower and Mortgager and Corporate Debtor being the 

promoters of the Borrower calling upon them to pay a sum of Rs. 

39,43,32,818.08 as on November 14, 2014 and with further 

interest with effect from November 15, 2014 until realization of 

payment failing which IDBI shall be entitled to enforce its security 

interest and takeover the possession and/or management of 

secured assets. Thereafter, the symbolic possession of the secured 

assets was taken over by the IDBI on July 2, 2018 and the 

publication of the possession notice was made on July 7, 2018. 

viii. Letter dated December 08, 2014, by the Financial Creditor 

invoking the Guarantees furnished by the Corporate Debtor calling 

upon and demanding that the Corporate Debtor pay forthwith an 

amount of Rs. 39,43,32,818.08 (Rupees Thirty-Nine Crore Forty-
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Three Lakh Thirty-Two Thousand Eight Hundred Eighteen and Paise 

Eight only). 

ix. Letter dated September 27, 2017 by the Corporate Debtor to the 

Financial Creditor requesting the Financial Creditor not to initiate 

any action under the Insolvency and Bankruptcy Code, 2016 and 

provide the Corporate Debtor and opportunity to present a plan 

that is acceptable to the Financial Creditor. 

x. Standalone Financial Statements for the period 01/04/2017 to 

31/03/2018 of the Corporate Debtor. 

 

7. The aggregate amount of default on the Facility Agreement as on 

01.06.2019 is Rs. 60,39,87,991.41/-. The details of loan granted and 

disbursed to the Corporate Debtor guarantees furnishes and default 

committed, statement of dues as on 01.06.2019 with respect to loan 

granted to Corporate Debtor is as follows: 
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8. The Petitioner also produced the registered charge as created by the 

Corporate Debtor as on 03.01.2013 which entails the details of loan 

granted and details of charge registered with ROC. The Recall Notice 

dated 14.11.2014 is as follows:  
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9. The Guarantee Recall notice is as follows:  
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10. The Petitioner also issued Demand Notice u/s 13(2) of the 

SARFAESI Act. The Petitioner has taken symbolic position and has 

issued public possession notice as on July 7th, 2018. The Petitioner 

further issued an insolvency resolution notice on 25.08.2017, the same 

is as follows:  
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11. The Petitioner further vide Letter dated 25.08.2017, invoked the 

Corporate guarantee as provided by Corporate Debtor (Corporate 

Guarantor) in relation to the financial assistance granted to the Great 

Indian Nautanki Company Private Limited. The Corporate Debtor on 

27.09.2017 addressed a letter to the Petitioner wherein they have 

categorically mentioned that the Borrower had failed to pay dues to the 

bank as a result of which the bank has invoked the above-mentioned 

guarantee calling upon the Corporate Guarantor. The Corporate Debtor 
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herein to pay the dues of Rs. 48.39 Crores. The Corporate Debtor/ 

Corporate Guarantor vide its Letter dated 27.09.2017, requested the 

Petitioner not to initiate any action under IBC. The Letter dated 

27.09.2017 is as follows: 
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Reply of the Corporate Debtor: 

 

12. The Corporate Guarantor/ Corporate Debtor is an operational 

company with a turnover of Rs. 327,92,42,923/- during the financial 

year 2018-19. The Corporate Debtor has a net worth of Rs. 

46,21,69,561/- and had secured loan in the form of working capital of 

Rs. 48,06,67,861/-, an auto loan of Rs. 2,54,36,203/- and also secured 
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working capital of 100% subsidiary of the company amounting to Rs. 

15 Crores thus aggregating to Rs. 65,61,04064/- from Axis Bank, 

Punjab National Bank, New India Cooperative Limited as on 

31.03.2019. 

 

13. The Corporate Debtor denied all the allegations and submissions 

made in the Petition and claimed the Petition to be untenable in the 

law. 

 

14. The Corporate Debtor further submitted that this Hon‘ble Tribunal 

has no jurisdiction to entertain proceedings as the liabilities of the 

Corporate Guarantor does not constitute to be a financial debt within 

the meaning of Section 7of IBC as such application is bad in law and 

deserves to be dismissed. The Corporate Debtor explained about the 

sanction of financial to the Great Indian Nautanki Company Private 

Limited/ Borrower and stated that the Corporate Guarantee dated 

26.06.2009, 25.02.2010 and 14.01.2014 surpass the authorisation limit 

of INR 12.34 Crores and as such the Petition has violated terms of 

sanction letter and are therefore illegal and not enforceable. The 

Corporate guarantee for cash credit facility is INR 2 Crores only under 

sanction letter to the Borrower. The Corporate Guarantee for term loan 

2 for INR 12 Crores aggregating to Rs. 1.4 Crores only under sanction 

2. Thereafter the corporate guarantee for Term Loan 2 for INR 8.64 

Crores and cash credit facility for INR 2 Crores and LER facility of INR 

1.70 Crores total aggregating to INR 12.34 Lakhs under Sanction No. 3. 

However, as per Sanction 3, the Petitioner is authorised to take only 34 

lakhs from this Corporate Guarantor. Therefore, Corporate Debtor 

categorically stated that he is not liable to pay Rs. 16,34,87,991.41/-. 

 

15. The Petitioner has agreed that a fresh tender/ bid in respect of 

Kinder of Dreams (hereinafter called as ―project‖) which was sought to 

discharge the liability of the Borrower amounting to Rs. 
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61,81,49,269.83/- as on 13.06.2019. Upon the above project by 

Haryana Shahari Vikas Pradhikaran (HSVP) also known as Haryana 

Urban Development Authority was entered into by Petitioner/Borrower 

HSVP without any consent of Corporate Debtor. The Petitioner had 

given NOC on 02.07.2019 and thereby freeing the Borrower and 

making the new bidder responsible for discharge of said loan. 

 

16. The Corporate Debtor relied upon Section 135 of Contract Act which 

clearly provide that the contract between the creditor and principle 

debtor by which creditor makes a composition with or promised to give 

time or not to sue the principle debtor, discharges the surety unless the 

surety essence to such contract, therefore, the Corporate Debtor claim 

that in view of the fresh execution of NOC and arrangement between 

the Petitioner, Borrower and HSVP. Hence, the Guarantor‘s liability gets 

discharged. The Petitioner has deliberately concealed the facts of this 

agreement.  

 

17. The Corporate Debtor also mentioned that invocation of guarantee 

is premature since admittedly the terms of such guarantee arises only 

when there is default on the part of the Borrower to pay the amounts 

due. The said sum of money cannot be regarded as payable by 

Corporate Debtor within the meaning of Corporate Guarantee till the 

adjudication by the Hon‘ble Tribunal. 

 

18. In any event, Corporate Debtor mentions that the guarantee is hit 

by provision of Indian Contract Act, 1872 and as such unenforceable in 

law. 

 

19. The Petitioner and the Borrower were in continues consultation and 

negotiation for OTS settlement on 27.11.2019. The directors of 

Borrower have submitted the proposal for OTS to the financial creditor 

in the presence of representatives of Respondent.  
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20. The Corporate Debtor has not defaulted in any terms and conditions 

with the Petitioner and is an operational solvent company and has 246 

employees as on 30.11.2019.  

 

21. The present Petition is not maintainable and barred by limitation. 

 

22. The Corporate Debtor have enclosed the No Objection Certificate 

granted to the Borrower to carry out bidding process and has enclosed 

the bid document dated 02.07.2019 and requested proposal RFP which 

is also annexed to the reply. 

 

Rejoinder filed by the Petitioner: 

 

23. The Petitioner filed rejoinder and categorically entailed the details of 

default by the Principal borrower and the Corporate Debtor in the 

Petitioner. The Corporate Debtor is trying to evade the legal liability of 

its obligations under deed of guarantee duly executed by Corporate 

Debtor guaranteed the payment of facilities availed by the Principal 

borrower i.e. Great Indian Nautanki Pvt Ltd. The Corporate Debtor had 

undertaken to guarantee all amounts payable by the principal debtor to 

the financial creditors in terms of deed of guarantee dated February 25, 

2010, January 14, 2013. When the principal debtor/ borrower failed to 

repay the loan creditor bank invoked the corporate guarantee on 

December 8, 2014.  

 

24. The liability of the Corporate Debtor under deed of guarantees is a 

financial debt under Section 5(8) of IBC. Section 5(8) includes the 

amount of any liability in respect of any guarantee. Hence, the 

contention that the Corporate Debtor has not taken any financial debt 

from the Petitioner is untenable. 

 

25. The Principal borrower availed the financial facilities in terms of loan 

cum hypothecation agreement dated February 25, 2010. The payment 

obligation of principal borrower was guaranteed by the deed of 
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guarantee dated January 14, 2014. There has been no violation of 

Sanction Letter. Further, the Corporate Debtor has admitted that he is 

liable to an extent of Rs. 12,34,00,000/- under the Corporate 

guarantee. With reference to the default committed by the principal 

borrower in paying the due ought to Haryana Shahari Vikas Pradhikaran 

(HSVP), it called for fresh dues for a new operator to manage the 

operator project, as the leasehold rights of project land was secured in 

favour of Financial Creditor. Hence the Financial Creditor furnished its 

NOC in respect of security and that such security would be realised on 

discharge of liabilities on principal borrower or any new bidder or 

operator on the project. 

 

26. Therefore, under the terms of NOC the liability is due and owned by 

principal borrower has not been released and it still subsisting and 

therefore the liabilities of Corporate Debtor as a surety being 

coextensive is also subsisting. Even otherwise there has been no 

selection of any new operator who has agreed to discharge the liability 

owned by the Principal Borrower to the Financial Creditor. Hence, the 

contention of Corporate Debtor that NOC amounts to novation is 

misleading and baseless, such NOC does not discharge the principal 

borrower nor the Corporate Debtor from its liability as a surety. Under 

the terms of deed of guarantee, the guarantee is continuing one and 

shall remain in force and till the borrower pays in time in full the loan 

together.  

 

27. In respect of contention of Corporate Debtor that the Financial 

Creditor has arrived at an arrangement where the principal borrower 

has been paying a percentage of sale directly to the financial creditor to 

discharge the liability, such arrangement has been constraint by the 

Petitioner in calculating the liability of the Principal borrower and is 

reflected in the statement of account produced by the Petitioner. 

However, the same is not sufficient even to discharge the payment of 
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liability of the principal borrower under the loan agreement hence the 

default of principal borrower continues to exist and its subsisting 

despite the principal borrower paying certain amounts to the Financial 

Creditor. The principal borrower has failed to discharge the liabilities 

and hence the Petitioner has invoked the deed of guarantee. 

 

Written submissions filed by the Petitioner: 

 

28. The Corporate Debtor is a promotor company of Great India 

Nautanki Company Private Limited and has guaranteed the loan and 

the payment obligations availed by the Principal Borrower from the 

financial creditor under a deed of guarantee dated 26.06.2009, 

25.02.2010 and 14.01.2014. The principal Borrower defaulted in 

making payment of dues and as such the account has been classified as 

NPA. The Petitioner issued recall notice on 14.11.2014 and invoked the 

Corporate Guarantee on 18.12.2014.  

 

29. The Corporate Debtor has not disputed the liability under the deed 

of guarantee nor has disputed principal Borrower‘s payment obligation 

and defaults under the loan agreements and other such financial 

documents. However, the main defence of Corporate Debtor is that the 

Petition is barred by limitation as date of guarantee invocation was 

08.12.2014 and the period of limitation expired on 08.12.2017.  

 

30. The Petitioner stated that under the terms of guarantee it is 

specifically agreed to as that the guarantee is of continuing in nature, 

the right to sue accrues as and when the guarantee was invoked and 

the date when Corporate Debtor failed to perform obligation under the 

guarantee. 

 

31. The Petitioner claimed that the period of limitation as envisaged 

under Article 137 of the Limitation Act, 1963 is applicable and further 

that the right to apply accrues from the date of default and that unless 
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there are acknowledgments of terms of Section 18. Under Section 18 of 

the Limitation Act, 1963 the statute provides that well before expiration 

of prescribed period of limitation there is an acknowledgment of liability 

in respect of such property or right has been made in writing, a fresh 

period of limitation shall be computed from the time the 

acknowledgment so signed. Section 18 of the Limitation Act, 1963vis as 

follows: 

 

―18. Effect of acknowledgment in writing.—(1) Where, before the 

expiration of the prescribed period for a suit or application in 

respect of any property or right, an acknowledgment of liability in 

respect of such property or right has been made in writing signed 

by the party against whom such property or right is claimed, or by 

any person through whom he derives his title or liability, a fresh 

period of limitation shall be computed from the time when the 

acknowledgment was so signed.  

(2) Where the writing containing the acknowledgment is undated, 

oral evidence may be given of the time when it was signed; but 

subject to the provisions of the Indian Evidence Act, 1872 (1 of 

1872), oral evidence of its contents shall not be received.  

Explanation.—For the purposes of this section,— (a) an 

acknowledgment may be sufficient though it omits to specify the 

exact nature of the property or right, or avers that the time for 

payment, delivery, performance or enjoyment has not yet come or 

is accompanied by a refusal to pay, deliver, perform or permit to 

enjoy, or is coupled with a claim to set off, or is addressed to a 

person other than a person entitled to the property or right, (b) the 

word ―signed‖ means signed either personally or by an agent duly 

authorised in this behalf, and (c) an application for the execution of 

a decree or order shall not be deemed to be an application in 

respect of any property or right.‖ 
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32. The Petitioner relied upon plethora of correspondence between 

Petitioner and Corporate Debtor which can be constituted as 

acknowledgment in terms of Section 18 of Limitation Act, 1963. The 

Petitioner further relied upon the letter of Petitioner dated 

25.08.2017wherein the Corporate Guarantor/ Corporate Debtor was 

called upon to pay the dues failing which the Petitioner would be 

constraint to take steps under IBC. The Corporate Debtor in his reply 

on 27.09.2017 categorically stated that Petitioner to not to take any 

action under IBC and provide them time to represent a plan to the 

Bank. Therefore, the Petitioner contented that fresh period of limitation 

has to be computed from 27.09.2017 and as such the Petition is not 

barred by limitation. 

 

33. Further, the nature of guarantee is continuing in nature as such it 

will remain in full force and effect till such time the Borrower repays the 

full loan together with the interest, etc.  

Written submissions/Additional Written Submissions of Corporate Debtor 

and written submission to IA 613 of 2020 

34. The Petitioner has filed IA 163 of 2020 and the same was listed for 

arguments on 03.02.2021. The Petitioner vide IA has sought to file an 

additional documents/ letter dated 19.11.2016 which had been in an 

exclusive position and has not been filed by them along with the main 

CP. 

 

35. The Corporate Debtor further specifically pleaded that the 

Insolvency proceedings are summary in nature and additional 

documents are sought to be filed after the matter is reserved for 

orders, cannot be allowed as the same is core intent of IBC. The 

Corporate Debtor further relied upon judgement of Hon‘ble Supreme 

Court in Bagai Construction through its proprietor Lalit Bagaivs. Gupta 

Building Material Store reported in 2013 14 SCC Page 1 where this 
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Hon‘ble Supreme Court disallowed this Application under Section 144 of 

CPC for placing on record certain documents after adjournment of 

judgment. The Hon‘ble Supreme Court considered the case on merit 

and observed that the document for which an application is moved has 

always been in exclusive position by plaintiff. But the plaintiff never 

bought it on record.  

 

36. The Corporate Debtor further relied upon the judgment of Babulal 

Vardharji Gurjar vs Veer Gurjar Aluminium Industries Pvt. Ltd. & anr. 

AIR 2020 SC 4668. The principal enunciated by Hon‘ble Supreme Court 

in the aspect of limitation are as follows: 

―(a) that the Insolvency and Bankruptcy Code, 2016, is a beneficial 

legislation intended to put the corporate debtor back on its feet and is 

not a mere money recovery legislation;  

(b) that CIRP is not intended to be adversarial to the corporate debtor 

but is aimed at protecting the interests of the corporate debtor;  

(c) that intention of the Code is not to give a new lease of life to debts 

which are time-barred; 

(d) that the period of limitation for an application seeking initiation of 

CIRP under Section 7 of the Insolvency and Bankruptcy Code, 2016, is 

governed by Article 137 of the Limitation Act and is, therefore, three 

years from the date when right to apply accrues;  

(e) that the trigger for initiation of CIRP by a financial creditor is 

default on the part of the corporate debtor, that is to say, that the 

right to apply under the Insolvency and Bankruptcy Code, 2016, 

accrues on the date when default occurs;  

(f) that default referred to in the Insolvency and Bankruptcy Code, 

2016, is that of actual non-payment by the corporate debtor when a 

debt has become due and payable; and  

(g) that if default had occurred over three years prior to the date of 

filing of the application, the application would be time-barred save and 

https://indiankanoon.org/doc/249731/
https://indiankanoon.org/doc/1317393/
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except in those cases where, on facts, the delay in filing may be 

condoned; and  

(h) an application under Section 7 of the Insolvency and Bankruptcy 

Code, 2016, is not for enforcement of mortgage liability and Article 

62 of the Limitation Act, 1963, does not apply to this application.‖ 

 

37. The Counsel for the Corporate Debtor relied upon judgment of 

Jignesh Shah and BK Education Services Private Limited. The relevant 

para of judgment is reproduced below:  

 

―32. We have noticed all the relevant and material observations 

and enunciations in the case of Jignesh Shah hereinbefore. Prima 

facie, it appears that illustrative reference to Section 18 of the 

Limitation Act, in paragraph 21 of the decision in Jignesh Shah, 

had only been in relation to the suit or other proceedings, 

wherever it could apply and where the period of limitation could 

get extended because of acknowledgment of liability. Noticeably, 

in contradistinction to the proceeding of a suit, this Court 

observed that a suit for recovery, which is a separate and 

independent proceeding distinct from the remedy of winding up 

would, in no manner, impact the limitation within which the 

winding up proceeding is to be filed. It is difficult to read the 

observations in the aforesaid paragraph 21 of Jignesh Shah to 

mean that the ratio of B.K. Educational Services has, in any 

manner, been altered by this Court. As noticed, in B.K. 

Educational Services, it has clearly been held that the limitation 

period for application under Section 7 of the Code is three years 

as provided by Article 137 of the Limitation Act, which 

commences from the date of default and is extendable only by 

application of Section 5 of Limitation Act, if any case for What has 

been observed in relation to the proceeding for winding up, 

https://indiankanoon.org/doc/825474/
https://indiankanoon.org/doc/825474/
https://indiankanoon.org/doc/1317393/
https://indiankanoon.org/doc/85586/
https://indiankanoon.org/doc/249731/
https://indiankanoon.org/doc/1317393/
https://indiankanoon.org/doc/100581/
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perforce, applies to the application seeking initiation of CIRP 

under IBC. 

 

33. Apart from the above and even if it be assumed that the 

principles relating to acknowledgement as per Section 18 of the 

Limitation Act are applicable for extension of time for the purpose 

of the application under Section 7 of the Code, in our view, neither 

the said provision and principles come in operation in the present 

case nor they enure to the benefit of respondent No. 2 for the 

fundamental reason that in the application made before NCLT, the 

respondent No. 2 specifically stated the date of default as 

‗8.7.2011 being the date of NPA‘. It remains indisputable that 

neither any other date of default has been stated in the 

application nor any suggestion about any acknowledgement has 

been made. As noticed, even in Part-V of the application, the 

respondent No. 2 was required to state the particulars of financial 

debt with documents and evidence on record. In the variety of 

descriptions which could have been given by the applicant in the 

said Part- V of the application and even in residuary Point No. 8 

therein, nothing was at all stated at any place about the so called 

acknowledgment or any other date of default. 

 

33.1. Therefore, on the admitted fact situation of the present case, 

where only the date of default as ‗08.07.2011‘ has been stated for 

the purpose of maintaining the application under Section 7 of the 

Code, and not even a foundation is laid in the application for 

suggesting any acknowledgement or any other date of default, in 

our view, the submissions sought to be developed on behalf of the 

respondent No. 2 at the later stage cannot be permitted. It 

remains trite that the question of limitation is essentially a mixed 

question of law and facts and when a party seeks application of 

any particular provision for extension or enlargement of the period 

https://indiankanoon.org/doc/85586/
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of limitation, the relevant facts are required to be pleaded and 

requisite evidence is required to be adduced. Indisputably, in the 

present case, the respondent No. 2 never came out with any 

pleading other than stating the date of default as ‗08.07.2011‘ in 

the application. That being the position, no case for extension of 

period of limitation is available to be examined. In other words, 

even if Section 18 of the Limitation Act and principles thereof were 

applicable, the same would not apply to the application under 

consideration in the present case, looking to the very averment 

regarding default therein and for want of any other averment in 

regard to acknowledgement. In this view of the matter, reliance on 

the decision in Mahaveer Cold Storage Pvt. Ltd. does not advance 

the cause of the respondent No. 2. 

 

38.  The Corporate Debtor claimed that the Petition is hopelessly barred 

by limitation as date of default is 18.12.2014 and there is a delay of 4 

years 5 months in filing the Petition. Section 7 application was filed in 

June, 2019. 

Submissions/Additional Written Submissions of Petitioner IDBI Bank: 

39. The Petitioner filed additional written submission claiming that on 

the day of filing Section 7 Petition, there was subsisting liability on the 

Corporate Debtor due to acknowledgment of debt in writing. Though 

the guarantee was invoked on 14th December, 2014 its validity to 

extend from time to time by acknowledgment of debt in writing and a 

fresh period of limitation has commenced in terms of Section 18 of 

Limitation Act, 1963. Further, the right of the petitioner as entailed 

under Section 3(6)(A) wherein the claim is defined under the Code. The 

claim means a right to payment whether or not this right is fixed, 

disputed, undisputed, legal, equitable, secured or unsecured. 

Therefore, the Petitioner has a claim as a creditor as defined under the 

Act and the guaranteed document constitute a surety for payment of 
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debt and the default of the Borrower in non-payment of dues has 

resulted in declaring a debt as NPA. Therefore, in view of all the above, 

the Petitioner claims that the debtor has acknowledged the debt in 

writing and the period of limitation has been extended. 

 

40. The Counsel for the Petitioner relied upon judgement of Babulal 

Vardharji Gurjar vs Veer Gurjar Aluminium Industries Pvt. Ltd. & anr. 

AIR 2020 SC 4668 and stated that the Hon‘ble Supreme Court held that 

Section 18 of Limitation Act, 1963 is not in view of the facts and 

circumstances of case, however, the Hon‘ble Supreme Court did not 

hold the provisions of Section 18 did not apply to the code.  

 

41. The Corporate Debtor further replied upon acknowledgment of the 

Corporate Debtor dated 27.09.2017 wherein the Corporate Debtor 

specifically pleaded not to initiate actions under IBC and therefore 

claimed that this acknowledgment and that in view of Section 18 of 

Limitation Act, 1963, this amounts to acknowledgment and hence the 

Petition is not barred by limitation. The Petitioner relied upon the 

judgment of Hon‘ble Supreme Court J.C. Budhraja vs. Chairman, Orissa 

Mining Corporation Ltd. & Anr. reported in 2008 SCC 444 wherein the 

Hon‘ble Supreme Court specifically held that explanation to Section 18 

of Limitation Act, 1963 provides that an acknowledgment may be 

sufficient thought it omits to specify the exact nature of right or avert 

that the time of payment has not yet come or is accompanied by 

refusal to pay or is coupled with a claim of set off to a person to 

whoever that person entitled to the right.  

 

42. The Petitioner relied upon judgment of Piyush Periwal Vs. Stressed 

Assets Stabilization Fund (SASF) of Hon‘ble NCLAT wherein it was held 

that the guarantor will be bound by the acknowledgment of principle 

Borrower and observed that ―the liability of the guarantor being co- 

extensive to the liability of principle Borrower and acknowledgment of 
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liability by the principle Borrower in terms of letter dated 20.12.2016 

form in Annexure R7 to rely Affidavit (Pg. 64) is binding on the 

Corporate Guarantor and cannot wriggle out to discharge obligation 

towards SASR.‖ 

 

IA 613 of 2020: 

 

43.  The Petitioner had filed IA 613 of 2020 seeking the leave of the 

Tribunal to permit the applicant to file additional documents, i.e., letter 

dated November 19, 2016. 

 

44. The applicant/ Petitioner in the IA ought to rely on a letter of 

November 19, 2016 which tantamount to an acknowledgment u/s. 18 

of Limitation Act, 1963. Hence, the Petitioner claims the period of 

limitation as prescribed under Article 137 would start from November 

19, 2016 and hence, claim that the Limitation expires on November 19, 

2019 and thus claim the Section 7 application filed by applicant Bank is 

within the limitation. 

 

Findings: 

 

45. The legal questions that arise for consideration are as follows: 

1) Whether the Limitation is extended by the letter of the Corporate 

Debtor dated 27.09.2017? 

2) Whether Sec.18 of Limitation Act gets attracted to the facts of the 

present case? 

 

46. The Petitioner Bank had granted term loan of Rs. 35 Crores, cash 

credit limit of Rs. 2 Crores and Bank guarantee of Rs. 4 Crores to the 

Great Indian Nautanki Pvt Ltd (Principal Borrower). The Company 

promoted by Corporate Debtor vide sanction letter dated 24.06.2009. 

subsequently a term loan of Rs. 12 Crores was sanctioned and the bank 

guarantee of Rs. 4 Crores was reduced to 1 Crore in 2010. The 

additional facility of Rs. 6.70 Crores was sanctioned in 2012. Loan cum 
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Hypothecation Agreement dated 26.06.2009, 25.02.2010 and 

14.01.2014 were executed between Borrower and Petitioner Bank. The 

financial facilities were secured by the Corporate Guarantee furnished 

by the Corporate Debtor. 

 

47. The total principal amount of debt disbursed under the Facility 

Agreement was Rs. 56.70 Crores. However, amount due to the 

Financial creditor by the borrower as on 01.06.2019 is Rs. 

60,39,87,991.41/-. The Petitioner recalled its loan vide its letter on 

14.02.2014. 

 

48. On 08.12.2014, the Petitioner also invoked the corporate guarantee 

demanding a sum of Rs. 39,62,61,265.06/-. The Corporate Debtor 

failed to honour the terms of corporate guarantee. The Petitioner also 

invoked actions under SARFAESI proceedings. On 25.08.2017, the 

Petitioner wrote to the Corporate Debtor issuing the final notice to 

arrangement clearance of overdue on immediate basis failing which the 

Petitioner would be constraints to take steps against the company 

under IBC for recovery of dues.  

 

49. The Corporate Debtor vide its letter on 27.09.2017 categorically 

admitted that the Principal borrower Great Indian Nautanki Company 

Private Limited has failed to pay its dues and hence the Petitioner has 

invoked the corporate guarantees. Corporate Debtor further clarify that 

the principal borrower has sought certain subsidies from the 

Government Haryana and Chief Minister‘s office has in the light of 

relevance of KODS project of state of Haryana tourism, appointed a 

committee to consider the request of GIAD and Corporate Debtor 

requested the petitioner not to initiate any action under IBC and 

provide them time to present a plan acceptable to the Petitioner.  
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50. In view of the said letter of Corporate Debtor there is an extension 

of period of limitation from 27.09.2017 an amount to acknowledgment 

of debt u/s 18 of Limitation Act, 1963. Section 18 of the Limitation Act, 

1963 is as follows: 

 

―18. Effect of acknowledgment in writing.—(1) Where, before 

the expiration of the prescribed period for a suit or application 

in respect of any property or right, an acknowledgment of 

liability in respect of such property or right has been made in 

writing signed by the party against whom such property or 

right is claimed, or by any person through whom he derives his 

title or liability, a fresh period of limitation shall be computed 

from the time when the acknowledgment was so signed.  

(2) Where the writing containing the acknowledgment is 

undated, oral evidence may be given of the time when it was 

signed; but subject to the provisions of the Indian Evidence 

Act, 1872 (1 of 1872), oral evidence of its contents shall not be 

received.  

Explanation.—For the purposes of this section,— (a) an 

acknowledgment may be sufficient though it omits to specify 

the exact nature of the property or right, or avers that the time 

for payment, delivery, performance or enjoyment has not yet 

come or is accompanied by a refusal to pay, deliver, perform or 

permit to enjoy, or is coupled with a claim to set off, or is 

addressed to a person other than a person entitled to the 

property or right, (b) the word ―signed‖ means signed either 

personally or by an agent duly authorised in this behalf, and (c) 

an application for the execution of a decree or order shall not 

be deemed to be an application in respect of any property or 

right.‖ 
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51. The Corporate Debtor has executed corporate guarantee dated 

14.01.2014, 25.02.2010, 26.06.2009 wherein the Corporate debtor 

have agreed to undertake to pay on demand an amount of Rs. 56.70 

Crores in case the borrower commits default under the facility 

agreement. The Principal borrower failed to repay the said amount as 

on 01.06.2019 amounting to Rs. 60,39,87,991.41/-. Hence, the 

Petitioner Company had invoked and had issued recall notice to the 

Principal borrower on November 14, 2014 and also invoke the 

proceedings under SARFAESI and invoke the guarantees on December 

08, 2014. 

 

52. Essentially all the financial debt u/s. 7 of IBC is complied with 

further, the claim of the financial creditor is recognised under the 

guarantee deed and therefore amounts to a debt and there has been 

default of non-payment of dues by the Principal borrower and thus the 

Petitioner has rightly invoked the guarantee deed.  

 

53. The Petitioner also relied upon the judgement of Babulal Vardharji 

Gurjar vs. Veer Gurjar Aluminium Industries Pvt. Ltd. & anr. AIR 2020 

SC 4668 wherein the Hon‘ble Supreme Court formulated a question 

whether Section 18 of Limitation Act, 1963 could be applied to the 

present case. The Hon‟ble Supreme Court held in view of the fact and 

circumstances of the present case Section 18 of Limitation Act 1963 is 

not attracted. Therefore, the Hon‘ble Supreme Court did not hold that 

the provisions of Section 18 of the Act did not apply to the Code. 

 

54. The Counsel for the Petitioner also relied upon the judgement of 

Yogesh Kumar Yashwant lal Thakkar vs. Indian Overseas Bank in 

company Appeal 80)(insolvency No 236 of 2020) pronounced on 

14.09.2020. The Hon‘ble NCLAT reconfirmed the applicability of Section 

18 and held that a fresh limitation period arouses and Corporate Debtor 
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has acknowledgment its debt by issuing revival/ debt confirmation 

letters before the expiry of limitation period. 

  

55. In J.C. Budhraja vs. Chairman, Orissa Mining Corporation Ltd. & 

Anr. reported in 2008 SCC 444 wherein the Hon‘ble Supreme Court 

held that ―Section 18 of Limitation Act, 1963 deals with 

acknowledgment of writing. Sub-section 1 provides that where before 

the expiration of period for a suit for application in respect of any 

rights, an acknowledgment of liability in respect of such right has been 

made in writing signed by party against whom that it is claimed, a fresh 

period of limitation shall be computed from the time when 

acknowledgment was so signed. The explanation to this section was to 

provide that an acknowledgment may be insufficient though it omits to 

specify the exact nature of right or averse that the time for payment 

has not yet come, or is accompanied by refusal to pay or is coupled 

with claim to set off, or is addressed to a person other than a person 

entitled to a right. Interpreting Section 19 of Limitation Act, 1908 

corresponding to Section 18 of Limitation Act, 1963, this Code in 

Shapoor Freedom Mazda vs. Durgaprasan Sahmaria reported in 1961 

SCC 12636 at para 6 and 7: 

―6… acknowledgment as prescribed by s. 19 merely renews debt; it 

does not create a new right of action. It is a mere acknowledgment 

of the liability in respect of the right in question; it need not be 

accompanied by a promise to pay either expressly or even by 

implication. The statement on which a plea of acknowledgment is 

based must relate to a present subsisting liability though the exact 

nature or the specific character of the said liability may not be 

indicated in words. Words used in the acknowledge judgment must, 

however, indicate the existence of jural relationship between the 

parties such as that of debtor and creditor, and it must appear that 

the statement is made with the intention to admit such jural 

relationship. Such intention can be inferred by implication from the 

https://indiankanoon.org/doc/1375684/
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nature of the admission, and need not be expressed in words. If the 

statement is fairly clear then the intention to admit jural relationship 

may be implied from it. The admission in question need not be 

express but must be made in circumstances and in words from 

which the court can reasonably infer that the person making the 

admission intended to refer to a subsisting liability as at the date of 

the statement…. 

…generally courts lean in favour of a liberal construction of such 

statements though it does not mean that where no admission is 

made one should be inferred, or where a statement was made 

clearly G. without intending to admit the existence of jural 

relationship such intention could' be fastened on the maker of the 

statement by an involved or far-fetched process of reasoning….. 

…In construing words used in the statements made in writing on 

which a plea of acknowledgment rests oral evidence has been 

expressly s. excluded but surrounding circumstances can always be 

considered.‖ 

7…… 

The effect of the words used in a particular document must 

inevitably depend upon the context in which the words are used and 

would always be conditioned by the tenor of the said document...‖ 

 

56. It is a well settled law that a writing of acknowledgment of liability 

must involve an admission/ conscious affirmation and intention of the 

Corporate Debtor vide letter dated 27.09.2017 at para 2 had mentioned 

that the principal borrower Great Indian Nautanki Company Private 

Limited had failed to pay its dues to IDBI as a result of which IDBI has 

invoked the above-mentioned guarantee and called upon Wizcraft 

International Entertainment Private Limited to pay IDBI dues of RS. 

49.39 crores. The Corporate Debtor further requested petitioner bank 

not to initiate any action against insolvency code and provide them 

necessary time to provide plan in view of the ongoing subsidies being 
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sanctioned by the Government of Haryana. The Corporate Debtor has 

sought time which amounts to admission and acknowledgment of 

liability and also recorded the default of non-payment of money by the 

Principal Borrower, thus the letter dated 27.09.2017 amounts of 

acknowledgment of liability in writing and period of limitation is 

extended from 27.09.2017 to 26.09.2020 under Article 137 of 

Limitation Act. 

 

57. The Counsel for the Petitioner also relied upon the judgment of 

Piyush Periwal Vs. Stressed Assets Stabilization Fund (SASF) wherein 

the Hon‘ble NCLAT at para 10 held that ―10. The liability of the 

Guarantor being coextensive to the liability of the Principal Borrower 

and the acknowledgment of liability by the Principal Borrower, in terms 

of letter dated 20th December, 2016 forming Annexure R-7 to the 

Reply affidavit (page 64), is binding on the Guarantor and he cannot 

wriggle out of its liability to discharge its obligations towards SASF. It 

goes without saying that in terms of Clause 11 of the Corporate 

Guarantee dated 16th July, 1997, the Corporate Guarantor is liable to 

be proceeded against by the lender or its assignee in the same manner 

as if it was the Principal Borrower/ Debtor.‖ 

Para 11 the Hon‘ble NCLAT Held as follows:―11. For the foregoing 

discussion, we are of the considered opinion that the application filed 

by the Respondent under Section 7 of I&B Code for triggering CIRP 

against Respondent - Corporate Guarantor on 12th March, 2019 was 

not barred by limitation. Contention raised by the Appellant as regards 

plea of limitation and other contention in regard to discharge of 

obligation of Appellant - Corporate Guarantor towards SASF are 

accordingly repelled.‖ 

 

58. It is pertinent to rely upon the judgment of Hon‘ble Supreme Court 

in Jignesh shah vs. Union of India reported in 2019 13 SCC at page 61 

at para 8 held that ―8…To my mind, there is a fallacy in this argument 
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because the test that is required to be applied for purposes of 

ascertaining whether the debt is in existence at a particular point of 

time is the simple question as to whether it would have been 

permissible to institute a normal recovery proceeding before a civil 

court in respect of that debt at that point of time. Applying this test and 

de hors that fact that the suit had already been filed, the question is as 

to whether it would have been permissible to institute a recovery 

proceeding by way of a suit for enforcing that debt in the year 1995, 

and the answer to that question has to be in the negative. That being 

so, the existence of the suit cannot be construed as having either 

revived the period of limitation or extended it. It only means that those 

proceedings are pending but it does not give the party a legal right to 

institute any other proceedings on that basis. It is well settled law that 

the limitation is extended only in certain limited situations and that the 

existence of a suit is not necessarily one of them. In this view of the 

matter, the second point will have to be answered in favour of the 

respondents and it will have to be held that there was no enforceable 

claim in the year 1995, when the present petition was instituted.‖ 

 

59. The aforesaid judgment correctly hold that the suit for recovery 

based upon cause of action it is within limitation cannot be in any 

manner in fact separate an independent remedy of winding up 

proceedings. In law, when time begins to run, it can only be extended 

in the manner provided the limitation act. For eg. An acknowledgment 

of liability u/s. 18 of Limitation Act, 1963 would extend limitation period 

but a suit for recovery which is independent proceedings distinct from 

the remedy of windings up, in no manner, in fact the limitation within 

which winding up proceedings is to be filed, by somehow keeping the 

debt alive for the purpose of winding up. 
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60. Therefore, the Hon‘ble Supreme Court has held that limitation can 

only be extended in the manner provided u/s. 18 of Limitation Act, 

1963. 

 

61. Hon‘ble Supreme Court in Jignesh Shah and BK Education Services 

Private Limited reported in 2018 SCC OnLine SC 1921 has also held 

that Article 137 of Limitation Act, 1963 shall be applicable to the 

application filed u/s. 7 and 9 of IBC. 

 

62. This Bench is of the considered opinion that the letter of the 

Corporate Debtor dated 27.09.2017 has amounts to acknowledgment of 

liability and thus extends the limitation periods u/s. 18 of Limitation 

Act, 1963 and thus all the ingredients of Section 7 of IBC are satisfied 

and the liability of Corporate Debtor being a Corporate Guarantor is 

established in view of the admission of liability by the Corporate Debtor 

vide its Letter 27.09.2017 and the Petition is within 3 years is filed and 

hence the Petition is admitted. 

 

63. The Application IA 613 of 2020 in CP 3000 of 2019 is disposed off in 

view of the fact that no additional documents can be sought to be filed 

at the final stage. 

 

64. Considering the above facts, we come to conclusion that the nature 

of debt is a ―Financial Debt‖ as defined under Section 5(8) of the Code. 

It has also been established that there is a ―Default‖ as defined under 

Section 3(12) of the Code on the part of the Debtor. The two essential 

qualifications, i.e., existence of ‗debt‘ and ‗default‘, for admission of a 

Petition under Section 7 of the I&B Code, have been met in this case. 

Besides, the Company Petition is well within the period of limitation.   

 

65. As a consequence, keeping the aforesaid facts in mind, it is found 

that the Petitioner has not received the outstanding Debt from the 
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Corporate Debtor and that the formalities as prescribed under the Code 

have been completed by the Petitioner, we are of the conscientious 

view that this Petition deserves ‗Admission‘. 

 

66. Further that, we have also perused the Form – 2, i.e., written 

consent of the proposed Interim Resolution Professional submitted 

along with this application/petition by the Financial Creditor and there 

is nothing on record which proves that any disciplinary action is 

pending against the said proposed Interim Resolution Professional. 

 

67. The Financial Creditor has proposed the name of Insolvency 

Professional. The IRP proposed by the Financial Creditor, Mr. Vinit 

Gangwal, having registration No. IBBI/IPA-002/IP-N00091/2017-

2018/10235, is hereby appointed as Interim Resolution Professional to 

conduct the Insolvency Resolution Process. 

 

68. Having admitted the Petition/Application, the provisions of 

Moratorium as prescribed under Section 14 of the Code shall be 

operative henceforth with effect from the date of order, and shall be 

applicable by prohibiting institution of any Suit before a Court of Law, 

transferring/encumbering any of the assets of the Debtor etc. However, 

the supply of essential goods or services to the ―Corporate Debtor‖ 

shall not be terminated during Moratorium period. It shall be effective 

till completion of the Insolvency Resolution Process or until the 

approval of the Resolution Plan prescribed under Section 31 of the 

Code. 

 

69. That as prescribed under Section 13 of the Code on declaration of 

Moratorium the next step of Public Announcement of the Initiation of 

Corporate Insolvency Resolution Process shall be carried out by the IRP 

immediately on appointment, as per the provisions of the Code. 
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70. That the Interim Resolution Professional shall perform the duties as 

assigned under Section 18 and Section 15 of the Code and inform the 

progress of the Resolution Process and the compliance of the directions 

of this Order within 30 days to this Bench. A liberty is granted to 

intimate even at an early date, if need be. 

 

71. The Petition is hereby ―Admitted‖. The commencement of the 

Corporate Insolvency Resolution Process shall be effective from the 

date of the Order. 

 

72. Ordered Accordingly. 

 

               Sd/-                                                        Sd/- 

      V. Nallasenapathy     Suchitra Kanuparthi 

    Member (Technical)      Member (Judicial)  

 

 

 

 

 


